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IN THE 


United States Court of Appeals 

Foe the District op Columbia. 


No. 8296. 


Gregg L. Neel, Insurance Commission, etc., Appellant, 

vs. 

A. Barbra, Appellee. 


Appeal from the Municipal Court for the District of 
Columbia, Civil Division. 


PRELIMINARY STATEMENT. 

This case, No. 8296, was consolidated upon appeal with 
Nos. 8297, 8298, and 8299. There is a common proposition 
of law involved in these cases. However, we respectfully 
wish to call the Court’s attention to the fact that the circum¬ 
stances in this case are very different from the circum¬ 
stances in the other cases. We therefore request that it be 
considered separately on its facts and applicable law. 

STATEMENT OP FACT. 

The statement of fact given in appellant’s brief in re¬ 
spect to this case is substantially correct. These matters 
arose on motions to dismiss or discontinue with special ap¬ 
pearances entered, on the ground of want of diligence by 
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the plaintiff in prosecuting the actions. The facts of 
record, as shown by uncontroverted affidavit filed in the 
Barbra case, are as follows: The action was begun against 
Barbra on February 19, 1941. An original summons was 
issued in which his address was given as 605 Sixth Street, 
N. W. It was returned March 19,1941* ‘Not to be found”. 
Nothing was done until May 13,1942, a year and two months 
later, when an alias summons was issued and returned 
“Served personally”. On and before January 19, 1941, 
and ever since that date, Barbra’s correct business address 
was 60 9 Sixth Street, N. W. and his residence address was 
5416 Nebraska Avenue, N. W., both in Washington, District 
of Columbia. Barbra was within the jurisdiction all the 
time that the suit was pending and his two addresses were 
as given above. He had no personal knowledge of any suit 
pending against him until he was served with the 1942 
summons. 


POINTS ON APPEAL. 

1. The lower Court committed no error in excluding the 
proffered evidence, nor in dismissing the case against An¬ 
thony Barbra for want of diligence in prosecuting it. 

SUMMARY OF ARGUMENT. 

l. The rule in force in the District of Columbia is that 
failure of a plaintiff to diligently prosecute his action after 
once filing it, renders his action subject to dismissal by the 
Court for want of prosecution. 

II. Whether or not diligence was used was a question of 
fact and the burden was upon the appellant to show that 
diligence was exercised. None of the evidence received, or 
offered, tended to show that diligence was used in this par¬ 
ticular case. 

m. The evidence excluded by the trial Court was res inter 
alios acta and was properly excluded. 
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ARGUMENT. 

I. Rule of Dismissal for Want of Prosecution. 

The rule applied by the lower Court in this case, at the 
instance of the appelle, is not ‘‘the ancient common law 
rule” mentioned in appellant’s brief. The ancient common 
law rule referred to was the rule in force many years 
ago, that a case must be continued of record from term to 
term in order to be kept alive. In this jurisdiction, as early 
as 1900, our Court of Appeals rejected this as the law of 
the District of Columbia, but in a well-written opinion es¬ 
tablished the law, which is still in effect, that reasonable 
diligence must be used by plaintiffs in the prosecution of 
their suits once filed. Parsons vs. HiU (15 App. D. C. 532). 
The rule thus laid down is really a corollary to the Statute 
of Limitations and the chief reason for its existence is in 
order that the Statute of Limitations will not be circum¬ 
vented. The reason for the rule is well stated in Parsons 
vs. Hill, supra, at page 537: 

“* * * There is a danger on the other side that, if 
suits -were permitted for a long time to lie dormant by 
the failure to have notice given to defendants when 
such notice could well be given, these latter might be 
greatly and wrongfully prejudiced by being brought 
into Court long after the subject matter of controversy 
has passed out of their minds, "when perhaps witnesses 
are dead and testimony lost, and yet the Statute of 
Limitations might not be available as a defense.” 

“Suits at common law, which have been duly com¬ 
menced by the filing of a declaration and the issue of 
process thereunder, cannot thereafter be permitted to 
remain indefinitely within the control of the plaintiff 
alone. The suit should be effectively prosecuted in 
good faith, or dismissed. Due diligence in such prose¬ 
cution is an essential requirement on the part of the 
plaintiff. * * * that question of due diligence is a ques¬ 
tion of fact to be show to the Court by proper proof.” 



4 


This rule of due diligence has been followed ever since 
Parsons vs. Hill (supra) in this jurisdiction and has been 
reaffirmed in the following cases: Meloy vs. Keenan, (17 
App. D. C. 235); Hopp vs. Pickford, (30 App. D. C. 81); 
Bowen vs. Wilson (56 App. D. C. 375,15 F. (2d) 733). As 
late as April, 1942 this Court of Appeals recognized the 
existence of the rule. In Barger vs. B. & 0. By. Co., (75 
App. D. C. 367, 130 F (2d) 401), the Court on page 402 
said: 

“* * * Thus we have a situation in which default in 
prosecution has extended over a period of a year in 
which plaintiff has filed four complaints and in which 
he has had pending at one time three separate suits 
based on the same claim against the same defendant.” 

“Under such circumstances the Court was justified in 
dismissing the suit, either under rule 41 (b), * * *; 
or under the inherent power of a Court to dismiss for 
failure to prosecute or want of diligence, a power which 
the Court may exercise of its own motion (Citing 
Parsons vs. Hill and other cases. Italics supplied.) 

And in 1939, in the case of Acker vs. H. Herfurth, Jr., Inc. 
(71 App. D. C. at page 244,110 F. (2d) 244) this Court cited 
with approval Parsons vs. Hill, (for the proposition that it 
is no longer necessary to continue a case from term to 
term). 

A similar rule prevails in other jurisdictions. In Ala¬ 
bama, in 1940, the Court of Appeals of Alabama, following 
the District of Columbia cases of Parsons vs. Hill and 
Bowen vs. Wilson, supra, reaffirmed the doctrine of dismis¬ 
sal for want of diligence in prosecution, and sustained the 
lower Court’s action in vacating a garnishment on a ten- 
year-old invalid judgment, and in refusing to allow further 
proceedings in the case because of discontinuance. Ex parte 
Whisler, 29 Al. App. 586,199 So. 876. The Supreme Court 
of the United States has also expressed itself in accord 
with the general rule, even to application in connection with 
the doctrine of laches in equity. In Johnston vs. Standard 
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Mining Co. (148 XL S. 360 at p. 370,13 S. Ct. 585, 37 L. Ed. 
480) the Supreme Court said: 

“It has been frequently held that the mere institution 
of a suit does not of itself relieve a person from the 
charge of laches, and that if he fail in the diligent prose¬ 
cution of the action, the consequences are the same as 
though no action had been begun. ,, (Citing cases) 

Thus it will be seen that the appellant’s intimation that 
this rule is an ancient and discarded one and should be 
changed, is without merit. So long as we have a Statute of 
Limitations and a doctrine of laches, this rule is certainly 
a practical and beneficial one. Unless this Court is pre¬ 
pared to change the law of the application of the Statute 
of Limitations as it exists now, it should not change this 
well-established rule of procedure. As stated in Hopp vs. 
Pickford, supra, on page 85: 

“In some jurisdictions the rule in such cases is, not 
to vacate the writ and discontinue the action but to 
treat it as the commencement of the action in fact so as 
to open up plaintiff’s demand to the plea of limitations 
to the date when diligence was begun, instead of con¬ 
fining it to the date of filing the declaration.” 

The Court went on to say, however, that the rule always has 
been, in the District of Columbia, that running of Limita¬ 
tions is stopped when suit is filed but thereafter the plain¬ 
tiff will be held to strict account for diligence in prosecuting 
the action after suit so that the purpose of Limitations will 
not be defeated. It may be wiser to establish the rule 
that the Statute of Limitations is not stopped from run¬ 
ning against plaintiff until either, (1) defendant is served 
with process, or (2) the date when diligence in prosecution 
was begun. However, counsel respectfully submit that we 
must have either “discontinuance” or one of the latter rules 
of construction. Since the long-established rule here has 
been to require diligence in prosecution, there seems to be 
no reason for this Court to change it. Appellant himself 
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furnishes us with a strong argument in favor of the continu- 
tation of this rule, and its application to this very case, for 
he says, at page 10 of his brief: 

“* * * and that approximately 7500 suits had to be 
filed during the period from March 25,1940, to Septem¬ 
ber 12, 1941, in order to avoid a plea of the statute of 
limitations * * *” (Italics supplied). 

It appears, then, that the only real point in controversy 
here is the application of the rule by the lower Court in 
this case. 

II. Diligence a Question of Fact; Burden of Proof on 

Plaintiff. 

That the question of whether or not plaintiff exercised 
due diligence under the circumstances of each case is a ques¬ 
tion of fact, clearly appears in the District of Columbia 
cases cited supra, and in appellant’s brief. 

A presumption of want of diligence arose from the delay 
in issuing a proper summons in this case, and the burden of 
showing a reasonable excuse for the delay was upon plain¬ 
tiff. Gibbens vs. Nipp (80 Wash. 332,141 P. 6S9); Svela vs. 
Bloch (294 Illinois App. 515,14 N. E. (2d) 299); Fassari vs. 
Lo Dolce (247 App. Div. 758, 285 N. Y. S. 908). These cases 
hold that where there is an unreasonable delay in prosecut¬ 
ing an action, the presumption, although a rebuttable one, 
is that there was a lack of diligence. The delay in the 
case at bar (14 months) is unreasonable under the District 
of Columbia cases referred to. The burden, then, devolved 
upon the appellant to show by proper evidence a sufficient 
excuse for the delay; or, in other words, to show that he 
exercised diligence under the circumstances. 

All of the evidence and the proffered evidence submitted 
by the appellant to sustain this burden was of a general 
nature tending to show only one proposition; namely, that 
because of an excessive amount of litigation and a great 
number of similar cases, it was impossible for counsel, or 
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for the plaintiff, or for investigation agencies to obtain serv¬ 
ice upon the numerous defendants more promptly. Not only 
was there no abuse of discretion by the trial Court in reach¬ 
ing its decision of fact, but the Court’s action was correct on 
the facts submitted by the appellant, for the following 
reasons: 

1. Much of the evidence went to show the background of 
the present litigation long before suit was filed. Appellee 
did not complain of any action or lack of action before suit 
was filed, nor could he do so, since this was governed by 
the Statute of Limitations. All evidence concerning any¬ 
thing done before the actual institution of suit was clearly 
inadmissible and irrelevant and was not a showing of dili¬ 
gence in the prosecution of the suit once action was begun. 
This is so clearly obvious, to counsel for the appellee, that 
it is deemed unnecessary to cite authorities. 

2. An excess amount of litigation is not a sufficient ex¬ 
cuse for the lack of diligence. This is similar to the excuse 
offered in other cases that counsel for the plaintiff, due to 
the press of business, could not diligently prosecute the 
particular case. This is not a sufficient showing of diligence 
nor an excuse for the lack of it, and it was so held in the 
case of Kellner vs. Kener, (216 App. Div. 244, 215 N. Y. 
S. 87) wherein the Court said: 

“Nor does the fact that counsel on both sides are busy 
practitioners justify total stagnation for so long a 
period.” 

That case was followed in WUkolaski vs. Hcmavan (240 App. 
Div. 867, 267 N. Y. S. 318). Nor is the similar excuse ac¬ 
ceptable, sometimes offered, that another action in another 
Court is pending (in this case part of the evidence offered 
tended to show that test cases were pending in this Court 
and for that reason counsel did not want to proceed with 
suit until the law had been established). The following 
cases are cited on this proposition: Bcmk of America Na- 
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tional Trust & Savings Association vs. Moore & Harrah 
(128 P. (2d) 623, Cal. 1942), (pendency of defendant’s 
bankruptcy proceedings, where plaintiff’s same claim as 
sued upon was sought to be discharged); McConnell vs. 
Hall (164 Ga. 803, 139 S. E. 552). 

The facts in the case of Farbstein vs. Woulfe, (204 Cal. 
595, 269 P. 446), were in some respects similar to the one 
at bar. This was a suit to enforce a mechanic’s lien on 
certain oil property, naming three defendants. No action 
was taken for two and one-half years. The two defendants 
moving for dismissal showed by affidavits that they were in 
the jurisdiction, listed in the directories, etc. The excuse 
offered by the plaintiff was, that immediately after the in¬ 
stitution of the present suit, an action was begun in another 
Court by a different plaintiff, one Gullick, against the third 
defendant in the present suit, which action involved the very 
property sought to be impressed by the mechanic’s lien in 
the present suit, and in fact a Receiver was appointed in 
the other action to take possession of and administer the 
property. The lower Court granted the motion to dismiss, 
and the California Supreme Court said: 

“We find no abuse of discretion on the part of the trial 

court in dismissing this action. It does not appear that 

the defendants * * * were parties to the Gullick action 

* * *>> 


Want of diligence in prosecuting a case may sometimes 
be excused because of circumstances beyond plaintiff’s con¬ 
trol—such as sickness or death of parties or important 
witnesses, but where the circumstances were in plaintiff’s 
control and he managed them inadvertently, it is not a suf¬ 
ficient excuse. Thus, appellant’s determination, in the 
case at bar, of how many attorneys or investigators could 
efficiently handle all the suits was a matter within his con¬ 
trol, and the propriety of awaiting decision on “test” cases 
was in the discretion of his counsel; the decision to em¬ 
ploy investigators for all defendants may or may not have 
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been a wise one, but it certainly was in appellant’s own 
control. Appellant cannot complain that the lower Court in 
the exercise of its sound discretion, refused to go into the 
myriad of side issues which would be involved in deciding 
whether or not appellant’s decisions of policy were reason¬ 
able. 


in. Evidence Properly Excluded. 

It is therefore readily apparent that the question of 
whether or not the evidence excluded by the Court below at 
the hearing was properly excluded, is not important or 
necessary to the decision of this case for the reason that if 
it all had been admitted and if it all were before the Court, 
in evidence, there still would have been a conspicuous lack 
of showing by the plaintiff that he affirmatively exercised 
diligence in this case. For this reason, of course, its exclu¬ 
sion was proper. All the proferred evidence dealt with 
cases and dealings between other persons in other matters. 
It comes squarely within the prohibition of res inter alios 
acta, as to which the general rule is stated in Boosalis v. 
Crawford (69 App. D. C. 341, 99 F. (2d) 374), at page 144 
(App. D. C.): 

4 ‘This rule of exclusion is designed to apply to evi¬ 
dence of transactions not affecting a party to the liti¬ 
gation and to which he was not a party * * 

The one fact which stands out in this case and which 
particularly brings it within the rule of discontinuance is 
the still unexplained action of the plaintiff in issuing the 
original summons to an incorrect address; i. e., to 60$ Sixth 
Street instead of 60.9 Sixth Street. This Court can take 
judicial notice of the fact that 606 Sixth Street is almost 
directly across the street from 609. Why, then, was the 
summons not served properly? Was the Marshal at fault, 
and if so, is his negligence attributable to the plaintiff (ap¬ 
pellant) ; or was one of the credit investigation agencies at 
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fault and if so to what extent; and who failed to consult a 
Washington telephone or city directory? All of these ques¬ 
tions are left open for conjecture by the plaintiffs prof- 
ferred evidence. In other words, there was no explanation 
and there still is none which involves this particular sum¬ 
mons in this particular case. The record (E. 49, 50) undis- 
putedly shows that Barbra could have been served at once 
at his residence, also in Washington, but the record is silent 
as to any attempt to serve him at his home. 

This case then is different from all the others involved 
in this appeal because there was clear inadvertence or care¬ 
lessness in designating the. original summons “606 Sixth 
St.” instead of 609. This advertence is still unexplained 
and has never been excused. How, then, can this Court 
possibly say that the lower Court erred in sustaining the 
appellee’s position that the case had been discontinued? 

CONCLUSION. 

The law of the District of Columbia is clear that a 
plaintiff once filing suit must exercise reasonable diligence 
in prosecuting that suit to its conclusion. The period of 
time (fourteen months) elapsing since the date of the orig¬ 
inal summons in this case was an unreasonable time, and 
was prima facie want of diligence under the cases on this 
point in the District of Columbia. The burden then de¬ 
volved upon the appellant to affirmatively show the exercise 
of due diligence in this particular case by proper proof. 
The burden of many other cases being handled by counsel, 
or by a statutory plaintiff, and the manner of handling them, 
were matters within the control of the appellant and did 
not excuse the lack of diligence. The question whether or 
not the proof warranted a dismissal was within the sound 
discretion of the lower Court. Since the record is still bare 
of a showing of diligence in issuing the summons in this 
particular case, it cannot be said that the lower Court abused 
its discretion. 
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Accordingly, on the facts of this case, the lower Courts 
action in discontinuing plaintiff’s cause for want of dili¬ 
gence should be affirmed. 

Respectfully submitted, 

Mask P. Friedlandeb, 
Leboy A. Brill, 

Attorneys for Appellee. 
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V. 

A. BARBRA. 
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GREGG L. NEEL, INSURANCE COMMISSIONER OF THE COMMON¬ 
WEALTH OF PENNSYLVANIA, AS SUCH, LIQUIDATOR OF THE 
KEYSTONE INDEMNITY EXCHANGE, DISSOLVED, APPELLANT, 

v. 

MRS. W. K. DAVIS. 


NO. 8298. 

GREGG L. NEEL, INSURANCE COMMISSIONER OF THE COMMON¬ 
WEALTH OF PENNSYLVANIA, AS SUCH, LIQUIDATOR OF THE 
KEYSTONE INDEMNITY EXCHANGE, DISSOLVED, APPELLANT, 

v. 

GEORGE W. GUSTIN. 
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GREGG L. NEEL, INSURANCE COMMISSIONER OF THE COMMON¬ 
WEALTH OF PENNSYLVANIA, AS SUCH, LIQUIDATOR OF THE 
KEYSTONE INDEMNITY EXCHANGE, DISSOLVED, APPELLANT, 

v. 

W. M. WARREN. 
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District of Columbia. 
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JURISDICTIONAL STATEMENT. 

These consolidated actions were brought in the Municipal 
Court of the District of Columbia (now the Municipal Court 
for the District of Columbia) by the original Appellant 
herein as the Statutory Liquidator of Keystone Indemnity 
Exchange, Dissolved, against the Appellees seeking to en¬ 
force the payment of certain assessments levied against 
them as subscribers of said Keystone Indemnity Exchange, 
and as holders of certain policies of insurance issued by the 
said Keystone Indemnity Exchange. (R. 2-37) Jurisdic¬ 
tion below is based upon the Act of March 3,1901, 31 Stat. 
1191, ch. 854, sec. 9; as amended by the Act of February 17, 
1909, 35 Stat. 623, ch. 134, and the Act of March 3,1921, 41 
Stat. 1310, ch. 25, sec. 1; 1940 D. C. Code, Title 11, sec. 703. 

On June 17, 1942, a final judgment was rendered in the 
Lower Court in favor of each of Appellees. (Appellant’s 
App. 15) Appellant filed separate petitions for allowance 
of an appeal from the judgments so entered in the Lower 
Court, and the same were granted by this Court on Decem¬ 
ber 5,1942. Jurisdiction in this Court is conferred by the 
Act of March 3, 1921, 41 Stat. 1312, ch. 125, sec. 12; 1940 
D. C. Code, Title 17, sec. 104. 

STATEMENT OF CASE. 

Preliminary Statement. 

In these actions Appellant, who is the Insurance Commis¬ 
sioner of Pennsylvania, and as such, Statutory Liquidator 
for Keystone Indemnity Exchange, Dissolved, seeks to en¬ 
force payment of certain assessments levied against the re¬ 
spective Appellees under an order of the Supreme Court 
of Pennsylvania, as subscribers to said Keystone Indemnity 
Exchange, and as holders of policies issued by it, for the 
purpose of paying losses of said Keystone Indemnity Ex¬ 
change unpaid at the time of dissolution, and other legal 
obligations, expenses of administering said estate, etc. The 
Bills of Particulars in each of the cases are substantially 
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identical with the exception of the numbers of the policies 
of insurance involved, the effective dates thereof, the an¬ 
nual deposit premium charged in connection therewith and 
the amount of the assessments claimed. (R. 2-37) 

Barbra Case No. 8296. 

The action against Appellee Barbra was filed on Feb¬ 
ruary 19, 1941. An original summons was issued in which 
Appellee Barbra’s address was given as 606 Sixth Street, 
N. W., and it was returned on February 19, 1941, “Not To 
Be Found”. (Appellant’s App. 2, 17) An alias summons 
was issued and served on Appellee Barbra on May 13,1942. 
(Appellant’s App. 2) On May 26, 1942, counsel for Appel¬ 
lee Barbra appeared specially and filed a motion to dismiss 
the action on the ground that a discontinuance of the cause 
had occurred by action of Appellant (Appellant’s App. 5, 
6); and in support thereof filed an affidavit, which sets 
forth, among other things, that at the time of the issuance 
of the original summons, Appellee Barbra’s address was 
given as 606 Sixth Street, Northwest; that at said time he 
resided at his home address at 5416 Nebraska Avenue, 
Northwest, and that he is still residing there; and that his 
business address at the time of the issuance of the original 
summons and at the present time is 609 Sixth Street, North¬ 
west. (Appellant’s App. 6, 7) 

Davis Case No. 8297. 

The action against Appellee Davis was filed on March 8, 
1941. An original summons was issued in which Appellee 
Davis’ address was given as 3717 30th Street, S. E., and 
it was returned on May 4 ,1941, “Not To Be Found”. (Ap¬ 
pellant’s App. 3, 18) An alias summons was issued on 
May 4,1942, and served on Appellee Davis on May 11,1942. 
(Appellant’s App. 3) On May 20, 1942, Appellee Davis 
appeared in Court by and through a Mr. McCart, a member 
of the Bar, in order to have the case continued, as a result 
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of which the case was sent back to the file by consent. (Ap¬ 
pellants App. 3, 23-5) on June 8, 1942, Appellee’s counsel 
purported to appear specially and moved the court to quash 
the service of the alias summons on the ground that Ap¬ 
pellant had not used reasonable diligence in the prosecution 
of the action and in the service of process (Appellant’s 
App. 7); and in support thereof filed an affidavit which 
states, among other things, that Appellee Davis has been 
residing continuously at 312 Mansion Drive, Alexandria, 
Virginia, since 1933; that since November, 1917, she has 
been employed by the Southern Railway Company; that she 
has been listed in the City Directory since the beginning of 
her employment with the Southern Railway; and that Key¬ 
stone Indemnity Exchange had knowledge of the fact that 
she was employed in the Southern Railway Company. (Ap¬ 
pellant’s App. 8-9) 


Gustin Case No. 8298. 

The action against Appellee Gustin was filed on April 21, 
1941. An original summons was issued, in which Appellee 
Gustin’s address was given as 3427 13th Street, N. W. and 
it was returned on May 21, 1941, “Not To Be Found”. 
(Appellant’s App. 4, 19) An alias summons was issued 
and served on Appellee Gustin on May 18,1942, at premises 
1457 Park Road, Northwest. (Appellant’s App. 4) Oq 
June 3, 1942, Appellee Gustin appeared in court and ob¬ 
tained a continuance of the cause to June 10, 1942. (Ap¬ 
pellant’s App. 5) On June 9, 1942, counsel for Appellee 
Gustin purported to appear specially and moved the court 
to quash the service of the alias summons on the ground 
that Appellant had not used reasonable diligence in the 
prosecution of the action and in the service of process (Ap¬ 
pellant’s App. 10-11); and in support thereof filed an af¬ 
fidavit which states, among other things, that since October, 
1931, Appellee Gustin has resided continuously in the Dis¬ 
trict of Columbia; that from 1931 to 1934 he lived at 3427 
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13th Street, Northwest; that from 1934 to the present time 
he has resided at 1457 Park Road, Northwest. (Appel¬ 
lant’s App. 11-12) 

Warren Case No. 8299. 

The action against Appellee Warren vras commenced on 
April 2, 1941. An original summons was issued in which 
Appellee Warren’s address was given as 1949 Fourth 
Street, N. E., and it was returned on May 2, 1941, “Not 
To Be Found”. (Appellant’s App. 4, 20) An alias sum¬ 
mons was issued on May 13, 1942, and was served on Ap¬ 
pellee W^arren on May 18,1942. (Appellant’s App. 4) On 
June 3, 1942, defendant appeared in Court and obtained a 
continuance of the cause to June 10,1942. (Appellant’s App. 
4) On June 5,1942, counsel for Appellee Warren purported 
to appear specially and moved the court to quash the ser¬ 
vice of the alias summons on the ground that Appellant had 
not used reasonable diligence in the prosecution of the ac¬ 
tion and in the service of process (Appellant’s App. 13); 
and in support thereof filed an affidavit which states, among 
other things, that since June, 1940, Appellee Warren has 
been residing continuously at 222 34th Street, Northwest; 
that since 1925, he has been employed by the Atlantic & 
Pacific Tea Company, and his employment at that company 
has been set out in the City Directory from year to year; 
that in the original summons his address was given as 1949 
Fourth Street, Northeast, where he had not resided for the 
past eight years; and that he has been listed in the Wash¬ 
ington Telephone Directory at his present address since 
June, 1940 (Appellant’s App. 13-14). 

Lower Court’s Ruling. 

On June 17, 1942, the above motions were consolidated 
for hearing. (Appellant’s App. 23) Appellant filed no 
counter-affidavits but sought to offer certain testimony 
tending to establish his diligence in the prosecution of these 
cases. The Lower Court admitted in evidence only a por- 
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tion of the testimony so offered by Appellant, and in the 
main excluded it. Appellant’s counsel thereupon made 
proffer of proof in respect to all such excluded testimony. 
The material proceedings in this regard appear in the Bill 
of Exceptions. (Appellant’s App. 22-30) 

The Lower Court granted all of the above motions (Ap¬ 
pellant’s App. 15, 16, 29); and a final judgment, therefore, 
was entered in favor of each of the Appellees. (Appellant’s 
App. 15,16) On June 24, 1942, counsel for Appellant filed 
a Motion to Vacate and Set Aside the Order Quashing Ser¬ 
vice of Summons in the Davis case, the Gustin case, and the 
Warren case on the ground that each of said Appellees had 
entered a general appearance prior to the filing of their 
respective Motions to Quash Service of Summons which pre¬ 
cluded them from maintaining such motion. (Appellant’s 
App. 9, 12, 14) However, the Lower Court overruled Ap¬ 
pellant’s motions. (Appellant’s App. 16) 

On June 26, 1942, Appellant filed a petition in each of 
these cases for the allowance of an appeal from the judg¬ 
ment entered by the Municipal Court of the District of Co¬ 
lumbia on June 17, 1942; and on June 27, 1942, filed a 
motion to consolidate the above cases and file one record 
and one brief in connection therewith. On July 15, 1942, 
this Court entered an order permitting the filing of a con¬ 
solidated record herein, with leave to Appellant to file a 
consolidated brief. Then, on December 5, 1942, this Court 
entered an order in each of the causes allowing the petition 
for an appeal from the judgments respectively entered in 
said causes on June 17,1942. 

POINTS ON APPEAL. 

1. The Lower Court erred in refusing to permit Appel¬ 
lant to prove that he was diligent in the prosecution of 
these actions. 

2. The Lower Court erred in refusing to hold that where 
a defendant had secured a continuance he cannot thereafter 
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file a special appearance, as the securing of the continuance 
amounted to a general appearance. 

SUMMARY OF ARGUMENT. 

I. 

The question of whether Appellant had exercised due 
diligence in the prosecution of these actions was a question 
of fact to be shown to the Low r er Court by proper proofs. 
The Trial Court only permitted Appellant to adduce part 
of his proofs on this issue of fact and excluded certain 
proffered testimony directly bearing on the issue. For this 
reason alone, the judgments should be reversed. 

n. 

In the Davis case, the Gustin case and the Warren case, 
each of the Appellees appeared in Court and obtained a 
continuance of the action; and thereafter through counsel 
purported to file a special appearance and a motion to quash 
service of process. The law is elementary that under such 
circumstances the securing of a continuance amounted to a 
general appearance and none of the Appellees could there¬ 
after purport to appear specially and move to quash ser¬ 
vice of process. Hence, in these three cases it is likewise 
manifest that the Lower Court further committed error in 
sustaining Appellee’s motions. 

ARGUMENT. 

Court Improperly Excluded Evidence Tending to Establish 
Appellant’s Diligence in Prosecution of Cases. 

Under the ancient common law rule, whenever a suit is 
not regularly carried on from its commencement to its con¬ 
clusion, and a break or chasm of any kind, either in the 
process or pleading, occurs, then it was held that there was 
a discontinuance , and the cause was considered out of court 
by the interruption, and was not allowed afterward to pro- 
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ceed. This Court has apparently heretofore recognized the 
rule as obtaining in this jurisdiction. Parson v. Hill, 15 
App. D. C. 532, citing Galt v. Todd, 5 App. D. C. 350; Meloy 
v. Keenan , 17 App. D. C. 235 and Hopp v. Pick for, 30 App. 
D. C. 81. 

Whether or not this rule should any longer be considered 
as being in full force and effect is highly doubtful, partic¬ 
ularly in view of the modern trend to simplify the applicable 
rules of procedure as manifested by the adoption by all 
local courts of simplified rules of procedure. Even so, the 
rule has its definite limitations. Certain it is, that where 
the defendant seeks to invoke the rule, plaintiff has the 
right, without qualification or restriction, to show by com¬ 
petent evidence that he has effectively prosecuted the case 
in good faith, or stated otherwise, that he has exercised 
due diligence in the prosecution of the case, which after all, 
is the only essential requirement on his part. 

In Parson v. Hill, supra, the question before this Court 
as stated by it was as follows: 

“That question is, whether, when a declaration in a 
suit at common law has been filed and a writ of sum¬ 
mons has been issued under it in pursuance of the exist¬ 
ing rules of the Supreme Court of the District of Co¬ 
lumbia, and a return has been made upon that writ that 
the defendant can not be found, either by reason of 
absence from the jurisdiction or for some other cause, 
and no further proceeding is had in the case, no further 
writs issued and no continuances entered, until nearly 
two years afterwards, when a second or alias writ of 
summons is issued and actually served upon the de¬ 
fendant, the suit has become abated or discontinued, 
and the plaintiff is compelled to have recourse to a new 
suit, if he would further prosecute his cause of action?” 

In its opinion this Court stated in part as follows: 

“Suits at common law, which have been duly com¬ 
menced by the filing of a declaration and the issue of 
process thereunder, can not thereafter be permitted to 
remain indefinitely within the control of the plaintiff 
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alone. The snit should be effectively prosecuted in good 
faith, or dismissed. Due diligence in such prosecution 
is an essential requirement on the part of the plaintiff. 
If that due diligence is wanting, effect should be given 
to the rule of law that works a discontinuance of the 
suit. But under the code of procedure of the Supreme 
Court of the District, that question of due diligence is a 
question of fact to be shown to the court by groper 
proof. This was not done in the present case; and we 
think that it was error to vacate the writ without such 
proof. >f (Italics supplied) 

In each of the cases here involved, it appears that a 
period of approximately 13 months to 15 months elapsed 
after the commencement of the actions and the filing of an 
original summons before an alias summons was filed. (Ap¬ 
pellant’s App. 2-5) The supporting affidavits filed by Ap¬ 
pellees, with the exception of the affidavit in the Davis case, 
show that Appellees at all times during the pendency of 
the actions were residents of the District of Columbia; 
and in the Davis case, the supporting affidavit shows that 
while she was not actually a resident of the District of Co¬ 
lumbia, she was, during all of said period, actually em¬ 
ployed in the District of Columbia. When this prima facie 
showing had been made by the Appellees, the burden of fur¬ 
ther proceeding shifted to Appellant and in order to meet 
the issue of alleged lack of diligence in the prosecution of 
the actions, he elected to offer oral testimony rather than 
to file counter-affidavits. 

Appellant first offered the testimony of the witness Cos¬ 
tello, Special Deputy Insurance Commissioner of Pennsyl¬ 
vania, in charge of liquidation, and he was asked how many 
cases were involved in the liquidation of Keystone Indem¬ 
nity Exchange. Upon objection made thereto by Appellee’s 
counsel, the Court refused to permit the witness to answer 
the question and Appellant’s counsel proffered to prove by 
him that more than 30,000 assessment cases are involved. 
(Appellant’s App. 25) The witness Costello then testified 
that the assessment order under which these actions were 
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brought did not become final until March 25 , 1940 , and that 
approximately 7500 suits had to be filed during the period 
from March 25 , 1940 , to September 12 , 1941 , in order to 
avoid a plea of the statute of limitations. (Appellant’s 
App. 25-26) 

The witness Costello was then asked what steps were 
taken by him as representing the Insurance Commissioner 
of Pennsylvania to find party defendants on whom service 
could not be secured. Despite the fact that this was testi¬ 
mony going to the very point in issue, the Lower Court sus¬ 
tained an objection of Appellees ’ counsel to the question and 
refused to permit the witness to testify. (Appellant’s App. 
26) Thereupon, Appellant’s counsel proffered to prove by 
the witness that prompt and immediate steps were taken 
to secure credit reports on all such defendants inasmuch 
as it had been found from actual experience that addresses 
in telephone and city directories were unreliable; and that 
diligent steps were taken to procure credit reports properly 
identifying such defendants, tracing the addresses given 
in their application for policies and also tracing them from 
places of employment that they had stated in their policies. 
(Appellant’s App. 26) 

The record shows that the policies involved in the Barbra 
case were effective during the period from January 11,1930 
to January 30, 1932 (R. 6); that the policies involved in 
the Davis case were effective during the period from Octo¬ 
ber 19, 1929 to October 19, 1931 (R. 15); that the policies 
involved in the Warren case were effective during the 
period from June 25, 1931, to June 25, 1932 (R. 33); that 
the policies involved in the Gustin case were effective dur¬ 
ing the period from April 9, 1931, to April 9, 1933 (R. 24.) 
Thus the significance of the proffered testimony is readily 
apparent because Appellant, having found that in a number 
of cases writs were issued where the names corresponded 
exactly, and even the initials, only to find that service had 
been had on the wrong defendant, naturally felt that it was 
essential to orderly procedure to have the names and ad- 
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dresses of the defendants thoroughly traced, commencing 
with the addresses and places of business given to Appel¬ 
lant in connection with the issuance of the policies here in¬ 
volved. This meant, of course, that Appellant’s survey 
and tracing of names and addresses had to commence with 
the year 1929 and he brought down to date in order to be 
assured of having the proper name and address of all de¬ 
fendants, including Appellee’s. 

The witness Costello was next asked what steps had been 
taken to bring suits in the District of Columbia but on ob¬ 
jection of Appellee’s counsel, the Court refused to permit 
the witness to answer. (Appellant’s App. 26) Appellant’s 
counsel then proffered to prove by the witness that a test 
case had been filed in the Municipal Court of the District 
of Columbia in August, 1940, but was not decided until Jan¬ 
uary, 1941; that a petition for a writ of error was filed in 
this Court which was not denied until June 16, 1941. (Ap¬ 
pellant’s App. 26-27) 

Appellant then called the witness Legg, Claims Manager 
of the Liquidation Division of the Insurance Department 
of Pennsylvania and in actual charge of making collection 
of assessments in the District of Columbia. (Appellant’s 
App. 27) The witness was asked how many suits Appel¬ 
lant had brought in the District of Columbia but on objec¬ 
tion of Appellees’ counsel, the Court refused to permit him 
to answer. (Appellant’s App. 27) Counsel for Appellant 
then proffered to prove that 703 suits had been filed in the 
District of Columbia; that out of 406 Class B cases (Mu¬ 
nicipal Court) the Marshal had only been able to get service 
on the original writ on 199; that thereafter immediate steps 
were taken to secure credit reports on defendants on whom 
service could not be had; that in view of the large number 
of cases involved in the District of Columbia and other 
states, Appellant was not in a position to secure credit re¬ 
ports for some time but that as soon as they were secured 
alias summonses were issued; that out of the said 406 Class 
B all except 26 had been disposed of. (Appellant’s App. 
37). 
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The witness Legg w T as permitted to testify that credit 
reports were secured on the four Appellees involved here; 
that as soon as said reports were received, an alias sum¬ 
mons was issued in each case and each of the Appellees then 
served. (Appellant’s App. 28) The lower Court refused to 
permit the witness Legg to explain why telephone and city 
directories had not been used to locate Appellees, upon ob¬ 
jection being made by counsel for Appellees. (Appellant’s 
App. 28) Thereupon, counsel for Appellant made a similar 
proffer as had been made in connection with similar testi¬ 
mony of the witness Costello. (Appellant’s App. 28) 

Also, the lower Court refused to permit the witness Legg 
to testify with respect to any cases pending in this Court. 
(Appellant’s App. 28) Counsel for Appellant then prof¬ 
fered to prove that Appellant wanted to be fair with all 
defendants and tried to have the law settled with respect 
to the claims here asserted; that he found himself faced 
with the problem of waiting from October, 1940 to June, 
1941 in order to get a decision from this Court and in the 
meantime the statute of limitations was running and all of 
the cases had to be filed in the District of Columbia before 
September 12,1941; that almost immediately upon the ren¬ 
dering of the decision in the test case which had been ap¬ 
pealed, another group of defendants, about 350 in number, 
requested Judge Cayton of the lower Court to try another 
group of test cases because they were not satisfied with 
the decision in the first test case which had been appealed; 
that this group of cases was tried on December 5,1941, and 
Judge Cayton rendered an opinion in February, 1942; and 
that thereafter petitions were filed in this Court seeking 
an allowance of appeals from this decision and that the 
same were still pending. (Appellant’s App. 28-29) 

It would seem obvious from a fair consideration of the 
proceedings before the Lower Court that error has been 
committed because the Lo-wer Court excluded certain of the 
testimony offered by Appellant which had a direct hearing 
on the point in issue. Had the Court received in evidence 
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and considered the proffered testimony it would have fully 
appeared that Appellant had prosecuted these actions in 
good faith and that he had not been lacking in that due dili¬ 
gence which the above rule requires. In any event, it would 
seem clear that Appellant has been denied the right to show 
that he did exercise all due diligence in the premises. Ac¬ 
cordingly, the judgment of the Lower Court is erroneous 
and should be reversed. 

Three Appellees Have Entered General Appearances and 
Have Waived the Objection Which They Thereafter 
Sought to Make by an Alleged Special Appearance. 

In the Davis case, it is without dispute that after an alias 
summons was served on Appellee Davis, on May 11, 1942, 
she appeared in Court on May 20, 1942 through a Mr. Mc- 
Cart, a member of the Bar, in order to have the case con¬ 
tinued, as a result of which the case was sent back to the 
file by consent. (Appellant’s App. 3, 23-25) Thereafter, 
on June 8, 1942, Appellee’s counsel purported to appear 
specially and moved the Court to quash the service of an 
alias summons on the ground that Appellant had not used 
reasonable diligence in the prosecution of the action and 
in the service of process. (Appellant’s App. 7) 

In the Gustin case after an alias summons was served on 
Appellee Gustin on May 18,1942, Appellee Gustin appeared 
in Court on June 3, 1942 and obtained a continuance of the 
cause to June 10, 1942. (Appellant’s App. 5) Thereafter, 
on June 5, 1942, counsel for Appellee Gustin purported to 
appear specially and moved the Court to quash the service 
of the alias summons on the ground that Appellant had not 
used reasonable diligence in the prosecution of the action 
and in the service of process. (Appellant’s App. 10, 11) 

In the Warren case, after an alias summons was served 
on Appellee Warren on May 18, 1942, Appellee Warren 
appeared in Court on June 3, 1942 and obtained a continu¬ 
ance of the cause to June 10, 1942. (Appellant’s App. 4) 
Thereafter, on June 5, 1942, counsel for Appellee Warren 
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purported to appear specially and moved the Court to 
quash the service of the alias summons on the ground that 
Appellant had not used reasonable diligence in the prose¬ 
cution of the action and in the service of process. (Appel¬ 
lant’s App. 13) 

"While it is true that each of these three Appellees pur¬ 
ported to appear specially for the purpose specified; never¬ 
theless, each of them had theretofore obtained a continu¬ 
ance in their case. Under such circumstances, the general 
rule is that where a continuance is obtained either by agree¬ 
ment between the parties or upon application to the Court, 
that this constitutes a general appearance. 

In 3 Am. Jur., Appearances, Sec. 20, it is stated: 

“Ordinarily the making of a motion for a continu¬ 
ance is considered to be a step in the regular prosecu¬ 
tion of the cause and therefore to constitute a general 
appearance. The same rule has been applied where 
the defendant, by consent, agreement, or stipulation 
on which an order is entered, procures a continuance 
of a case. This rule seems to prevail whether the 
agreement for the continuance is made orally in open 
court or by a writing filed in the cause.” 

This rule would likewise seem to be supported by the 
following authorities: Hawkins v. Taylor, 56 Ark. 45, 19 
S. W. 105; Barnhardt v. East Avenue Drug Co., 180 N. C. 
436, 104 S. E. 890; Fantom v. By rum, 26 S. Dak. 366, 128 
N. W. 325; Fisher v. Crowley, 57 W. Va. 312, 50 S. E. 422; 
Honeycutt v. Myquist, 12 Wyo. 183, 74 Pac. 90. 

In 3 Am. Jur., Appearances, Sec. 33, it is stated: 

“A general appearance by a defendant in an action 
against him in a court having jurisdiction of the sub¬ 
ject matter confers jurisdiction of his person, regard¬ 
less of the fact that process was not served upon him, 
or of the fact that the process or the service thereon 
may have been defective. His position is just what it 
would have been if he had been brought in regularly by 
the service of process. Such an appearance amounts 
to a waiver of the issuance or the service of process 
or notice, and estops a defendant who has thus volun- 
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tarily appeared from objecting to want of jurisdiction 
over his person (Italics Supplied) 

Also in 3 Am. Jur., Appearances, Sec. 35, it is stated: 

“A general appearance by the defendant, without 
previous objections to the process or return, is a waiver 
of defects in the process and in the service thereof.” 

In Manning v. Furr, 62 App. D. C. 281, 66 F. (2d) 807, 
this Court states the rule as follows: 

“A defendant appearing specially to object to the 
jurisdiction of the court must, as a general rule, keep 
out of court for all other purposes. In other words, 
he must limit his appearance to that particular ques¬ 
tion or he 7vill be held to have appeared generally and 
to have waived the objection .” (Italics Supplied) 

We submit, therefore, that inasmuch as all of these three 
Appellees first entered a general appearance that they could 
not thereafter attempt to appear specially for the purpose 
of filing a motion to quash service of process. They were 
estopped from objecting to the want of jurisdiction over the 
person, since each of them had voluntarily appeared. With 
respect to these three cases, therefore, it is submitted that 
the Court committed another prejudicial error in sustain¬ 
ing Appellees’ motions. 

CONCLUSION. 

In conclusion therefore it is submitted that for the fore¬ 
going reason the judgments should be reversed. To hold 
otherwise would mean that Appellant will be deprived of 
his day in Court since he was denied this full right in the 
Lower Court, nor can he commence actions anew for the 
reason that they are now probably barred by the statute 
of limitations. 

Respectively submitted, 

W. Gwynn Gardiner, 

James M. Earnest, 

Attorneys for Appellant. 


Ralph P. Dunn, 
Of Counsel. 
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1 Municipal Court for the District of Columbia 

Matthew H. Taggart, Insurance Commissioner, of the 
Commonwealth of Pennsylvania, as such, Liquidator of 
the Keystone Indemnity Exchange, Dissolved, Otis 
Building, Philadelphia, Penna., Plaintiff, 


v. 


A. Barbra 
Mrs. W. E. Davis 
George W. Gustin 
W. M. Warren 
Joseph R. Pumphrey 

United States of America, 
District of Columbia, ss: 


No. 397452 
No. 398095 
No. 399622 
No. 398979 
No. 398503 


BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
causes, to wit: 




47 Copies of Docket Entries: 

Taggart, etc. v. Barbra, No. 397452- 


Feb. 19,1941 

May 13,1942 

May 16,1942 
May 26,1942 

June 3,1942 
June 17,1942 


Summons and copy issued, Returnable 3-6, 
Ret. 3-19 Not fd. 

Alias summons and copy issued. Ret. June 
3. Ret. 5-20-42. Served personally. 

Notice to produce filed by plaintiff. 

Special appearance and motion to dismiss 
and affidavit in support thereof filed. 
Continued to June 17-Plaintiff. 

Defendant’s motion to dismiss granted. 
Plaintiff notes an intention to appeal in 
open court. Mins. 135, p. 241, Judge Scott. 
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June 26,1942 Bill of exceptions submitted to be settled. 
M. 135, p. 260, Judge Scott. 

July 6,1942 Plaintiff’s oral motion to extend time within 
which to submit Bill of Exceptions extended 
to July 17, 1942 granted. Mins. 135, p. 259, 
Judge Scott. 

July 15,1942 Bill of Exceptions signed as of this date 
Nunc Pro Tunc. Mins. 135, p. 259, Judge 
Scott. 

Taggart, etc. v. Davis, No. 398095- 

Mar. 8,1941 Summons and copy issued. Ret. 3-24-42. 
Ret. 5-4-Not Fd. 

May 2,1942 Notice to produce filed. 

May 4,1942 Alias summons and copy issued. Ret. 5-20. 

Ret. 5-11-42 served. 

May 20,1942 Files, consent. 

June 3,1942 Special appearance filed by deft. 

June 3,1942 Set cause for trial June 10, per order filed. 
June 10,1942 Continued June 17, plaintiff. 

June 15,1942 Spas and copies issued (2) ret’d 6-16-42 
served. 

June 17,1942 Deft’s motion to quash service of summons 
granted. Mins. 135, p. 241, Judge Scott. 
June 22,1942 Motion and points and authorities filed. 
June 24,1942 Pltf’s motion to set aside and vacate deft’s 
motion to quash service of summons over¬ 
ruled. Mins. 135, p. 244, Judge Scott. Plain¬ 
tiff notes intention to appeal in open court. 
June 26,1942 Bill of exceptions submitted to be settled. 

Mins. 135, p. 259, Judge Scott. 

July 6,1942 Plaintiff’s oral motion to extend time within 
which to submit bill of exceptions to 7-17-42, 
granted. Mins. 135, p. 259, Judge Scott. 
July 16,1942 Bill of exceptions signed this day nunc pro 

tunc. Mins. 135, p. 259, Judge Scott. 

*•*•*••*# • 
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48 Taggart, etc., v. Warren, No. 398979- 

April 2,1941 Summons and copy issued. Ret. 4-17-42. 
Ret. 5-2 not fd. 

May 13,1942 Alias summons and copy issued. Ret. 6-3. 
Ret. served 5-18-42. 

May 16,1942 Notice to produce filed by plaintiff. 

June 3,1942 Special appearance filed by attorney for 
deft. 

June 3,1942 Cont’d June 10,42, Defendant. 

June 5,1942 Motion to quash service of summons and af¬ 
fidavit in support of motion filed by deft. 
June 17,1942 Deft’s motion to quash service of process 
herein and dismiss granted. Mins. 135, p. 
242, Judge Scott. 

June 23,1942 Defendant’s motion to vacate and dismiss 
as per order filed. 

June 24,1942 Plaintiff’s motion to vacate and set aside 
order granting defendant’s motion to quash 
service of summons overruled. Plaintiff 
notes an intention to appeal in open court. 
Mins. 135, p. 243, Judge Scott. 

June 24,1942 Case set for hearing 6-26-42 as per order 
filed. 

June 26,1942 Bill of exceptions submitted to be settled. 

Mins. 135, p. 259, Judge Scott. 

July 6,1942 Plaintiff’s oral motion to extend time to 7- 
17-42 within which to submit bill of excep¬ 
tions, granted. Mins. 135, p. 259, Judge 
Scott. 

July 15,1942 Bill of exceptions signed as of date nunc pro 
tunc. Mins. 135, p. 259, Judge Scott. 

Taggart, etc. v. Gustin, No. 399622- 
Apr. 21,1941 Summons and copy issued. Ret. 5-2. Ret. 
5-21 not fd. 

May 13,1942 Alias summons and copy issued. Ret. 6-3. 
Ret. 5-18 served. 

May 16,1942 Notice to produce filed by plaintiff. 
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June 3,1942 

June 3,1942 
June 9,1942 

June 10,1942 
June 17,1942 


June 24,1942 


June 24,1942 


June 26,1942 
July 6,1942 


July 15,1942 


Special appearance filed by attorney for 
plaintiff. 

Continued to June 10,1942, by Defendant. 
Motion to quash service of summons and af¬ 
fidavit filed. 

Continued to June 17, Pltf. by consent. 
Defendant’s motion to quash service of sum¬ 
mons herein granted. Mins. 135, p. 242, 
Judge Scott. 

Motion to vacate and set aside order grant¬ 
ing defendant’s motion to quash service of 
summons filed. 

Plaintiff’s motion to vacate and set aside 
order granting defendant’s motion to quash 
service of summons overruled. Plaintiff 
notes an intention to appeal in open court. 
Mins. 135, p. 243, Judge Scott. 

Bill of exceptions submitted to be settled. 
Plaintiff’s oral motion to extend time to 7- 
17-42 within which to submit bill of excep¬ 
tions granted. Mins. 135, p. 259, Judge 
Scott. 

Bill of exceptions signed this date nunc pro 
tunc. Mins. 135, p. 259, Judge Scott. 


Taggart, etc. v. Barbra, No. 397452- 


Spedal Appearance and Motion to Dismiss. 

Filed May 26, 1942 

Comes now the defendant Anthony Barbra, appearing 
specially for the purpose of this motion and none other, and 
moves this Honorable Court to dismiss the above entitled 
cause for the reason that a discontinuance of said cause oc¬ 
curred by action of the Plaintiff. 

(S) MARK P. FRIEDLANDER, 

Appearing specially for the pur¬ 
pose of this motion and none 
other. 


* * 


# • 


# • # • 


# 


* 
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49 To: Ralph P. Dunn, Esq. 

Attorney for Plaintiff 
1118 Woodward Building, 

Washington, D. C. 

Please take notice that the above motion will be called to 
the attention of the court on June 3,1942 at 10:00 A. M., or 
as soon thereafter as counsel can be heard. 

(S) MARK P. FRIEDLANDER 
502 Hill Building 
Washington, D. C. 

Appearing specially for the pur¬ 
poses of this motion and none 
other. 

Affidavit in Support of Special Appearance and Motion to 

Dismiss 

District of Columbia, ss: 

Mark P. Friedlander, being first duly sworn, on oath de¬ 
poses and says that he has entered a special appearance 
for the defendant in the above entitled cause, and that the 
cause should be dismissed for the reason that the records 
of this court show that the original summons was issued 
on the 19th of February, 1941, and said summons was re¬ 
turnable on the 6th of March, 1941; that at said time the 
defendant was a resident of the District of Columbia and 
resided at his present home address at 5416 Nevada Ave¬ 
nue, N. W., and that he is still residing at said address; 
that his business address is 609 — 6th Street, N. W., and 
he is still in business at said address and has been since 
the filing of the suit continuously in said location; that not¬ 
withstanding the location of the defendant the said plain¬ 
tiff did request the marshal to serve said defendant at 606- 
6th Street, N. W., and that the marshal did return said writ 
unserved as a bad address; that thereafter on the 6th day 
of March, 1941 until the 13th day of May, 1942 the plaintiff 
took no steps looking toward the serving of this de- 

50 fendant nor did the said plaintiff issue any further 
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process. On May 13, 1942 the plaintiff caused an alias 
summons to be issued which was returnable on June 
3, 1942, which alias summons bore the correct address of 
both the home and business of the defendant; that your 
affiant is familiar with the law in such cases and respect¬ 
fully calls the court’s attention to the fact that the failure 
to issue an alias summons within reasonable time after the 
return of the original summons was a discontinuance of the 
action, which requires the court to now dismiss the same. 

(S) MARK P. FRIEDLANDER 

Subscribed and sworn to before me on the 25th day of 
May, 1942. 

(S) LEROY A. BRILL 

(Notary Seal) Notary Public, D. C. 

Motion to Quash Service of Summons and Affidavit Filed in 

Cause No. 398-095 

Filed June 8, 1942 

Now comes the defendant, Sadie J. Davis, through her 
attorney, Thomas X. Dunn, appearing specially for the pur¬ 
pose of this motion only, and moves this Court to quash 
the service of the alias summons served upon the said Sadie 
J. Davis on May 11,1942, for the reason that the said plain¬ 
tiff has not used reasonable diligence in the prosecution of 
this action and in the service of process upon the defendant 
as appears in the affidavit of the said Sadie J. Davis at¬ 
tached hereto and made part hereof. That the defendant 
moves to quash service of process on the further ground 
that the name of defendant is Sadie J. Davis and not Mrs. 
W. E. Davis. 

(S) THOMAS X. DUNN 

Attorney for Defendant. 

Copy served on attorney for 
Plaintiff June 8, 1942 

(S) THOMAS X. DUNN, 

Attorney for Deft 
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51 District of Columbia, ss: 

Sadie J. Davis, being first duly sworn upon oatb deposes 
and says that she is the defendant in the above entitled 
cause and has been residing continually at 312 Mansion 
Drive, Alexandria, Virginia, since 1933. That since No¬ 
vember 1917 defendant has been employed in the Southern 
Railway Company as a stenographer and is now employed 
in that capacity. 

Plaintiff filed this action in this Court against defendant 
on March 8,1941, setting out an address for service, to wit, 
3717-30th St. N. W., where defendant has not resided since 
September 1933. That the service was returned * ‘not to be 
found” on March 24,1941 and on May 4,1942, an alias sum¬ 
mons was issued giving as an address the Southern Rail¬ 
way Company at Fifteenth and K Streets, N. \V., defen¬ 
dant’s place of employment—said alias summons having 
been served on May 11, 1942. 

That defendant has been listed in the City Directory since 
the beginning of her employment with Southern Railway 
in 1917; said City Directory showing the place of her em¬ 
ployment, together with her home address. That not only 
has defendant been listed as Sadie J. Davis in said Direc¬ 
tory, but is also listed as the wife of W. E. Davis, opposite 
the listing of the said W. E. Davis. Since defendant’s mar¬ 
riage in 1922 her husband has been listed in the Telephone 
Directory of the District of Columbia in the name of W. E. 
Davis. 

That the Keystone Indemnity Exchange by and through 
its agent or agents had personal knowledge of the fact that 
affiant was employed in the Southern Railway Company 
and was at all times during her employment available for 
personal service, said agents having gone to the Southern 
Railway Company on a number of occasions, not only for 
the purpose of soliciting insurance from the husband of 
defendant but other employees there. That when the orig¬ 
inal writ was issued plaintiff could easily have served de¬ 
fendant at her place of employment if reasonable dil- 

52 igence had been employed by plaintiff. 
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Defendant further deposes that her proper legal name is 
Sadie J. Davis. 

(S) SADIE J. DAVIS 

(Notary Seal) 

Subscribed and sworn to before me this 6th day of June, 
1942. 

(S) CATHERINE J. KENNY 

Notary Public, D. C. 

Motion to Set Aside and Vacate Order Quashing Service 
of Summons in Cause 398-095 

Filed June 22, 1942 


Now comes the plaintiff through his attorney and moves 
the court to set aside its order to quash service of process 
on alias summons, and to grant a rehearing in this cause, 
and for grounds states: 

1. The testimony offered by the plaintiff showed conclu¬ 
sively that there was no lack of diligence in the prosecution 
of this cause. 

2. The defendant admitted in open court that she au¬ 
thorized her husband to act for her and he testified that 
he did procure a continuance in this cause by requesting 
it to be sent to the files on May 20, 1942, the return day of 
the alias summons. 

3. Defendant invoked the aid of this court by requesting 
that service of process be vacated on the further ground 
that the name of the defendant is Sadie J. Davis and not 
Mrs. W. E. Davis. 

(S) RALPH P. DUNN, 

Attorney for Plaintiff 
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To: 

Thomas X. Dunn, Esq., 

Attorney for Defendant, 

Tower Building, 

Washington, D. C. 

Take notice that I have set the above cause for hearing 
on Wednesday, June 24, 1942, at 10:00 A.M., or as soon 
as counsel may be heard. 

(S) RALPH P. DUNN 

1 certify that on June 20, 1942, I mailed a copy of the 
foregoing motion to counsel for defendant by first class 
mail to address above states, postage prepaid. 

(S) RALPH P. DUNN 

53 No. 398-095 

Points and Authorities in Support of Motion to Set Aside 
Order Quashing Service of Process on Alias Summons 

and for Rehearing. 

Filed June 22, 1942 

The following points and authorities will be urged in sup¬ 
port of this motion: 

Transcript of testimony. 

2 R. C. L. page 329 

Manning v. Furr, 62 App. D. C. 281 

(S) RALPH P. DUNN 

Attorney for Plaintiff. 

Motion to Quash Service of Summons and Affidavit Filed 

in Cause No. 399-622 

Filed June 9, 1942 

Now comes the defendant George W. Gustin, through his 
attorney, Thomas X. Dunn, appearing specially for the pur¬ 
pose of this motion only and moves the court to quash the 
service of the alias summons served upon the said George 
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W. Gustin, on May 18, 1942, for the reason that the said 
plaintiff has not used reasonable diligence in the prosecu¬ 
tion of this action and in the service of process upon the 
defendant as appears in the affidavit of George W. Gustin 
attached hereto and made part hereof. 

(S) THOMAS X. DUNN 

Attorney for Defendant. 

Served copy on attorney for Plaintiff June 8,1942. 

(S) T. X. DUNN 

54 Affidavit of George W. Gustin in Support of 
Motion to Quash Service of Summons. 

District of Columbia, ss: 

George W. Gustin, being first duly sworn according to 
law upon oath deposes and says that he is the defendant 
named in the above entitled cause and that since October 
1981 he has been residing continually in the City of Wash¬ 
ington, District of Columbia. That from 1931 to 1934 de¬ 
fendant lived at 3427 13th Street, N. W., Apartment No. 3. 
That from 1934 to the present time said defendant has been 
living with his sister Mrs. George T. Ball at 1457 Park 
Road, N. W. That plaintiff filed action in this suit, in this 
Court against defendant on April 21, 1941, setting out an 
address for service, to wit: 3427—13th Street, N. W., Apart¬ 
ment No. 2, from which defendant had moved in 1934. That 
the return day of said service was May 12, 1941 and the 
summons was returned “not to be found”. That an alias 
summons was issued May 8, 1942 and was served May 18, 
1942 at defendant’s present address, 1457 Park Road. That 
said defendant is listed at the present time in the City Di¬ 
rectory as living at his present address and has been so 
listed for the past number of years. Said defendant is re¬ 
tired and lives with and takes care of his sister and is home 
practically at all times, and would have been available for 
service at any time if plaintiff had employed reasonable 
diligence in endeavoring to serve him. 
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Your defendant, therefore, prays that writ of summons 
be quashed for failure of said plaintiff to prosecute said 
action with reasonable and due diligence. 


(S) GEORGE W. GUSTIN. 


Subscribed and sworn to before me this 8th day of June 
1942. 


(S) CATHERINE J. KENNY 
(Notary Seal) Notary Public, D. C. 


55 Motion to Vacate and Set Aside Order Quash¬ 
ing Service of Summons in Cause No. 399-622. 

Filed June 24, 1942 

Now comes the plaintiff and moves the court to set aside 
and vacate its order granting defendant’s motion to quash 
service of summons, on the grounds that the records of 
this Court show that defendant requested and received a 
continuance in this cause from June 3, 1942, to June 10, 
1942, which constituted a general appearance in this cause. 

(S) RALPH P. DUNN, 

Attorney for Plaintiff. 

To: Thomas X. Dunn, Esq., 

Tower Building, 

Washington, D. C. 

Take notice that I have set the foregoing motion for hear¬ 
ing on Friday June 26, 1942, at 10:00 A. M., or as soon as 
counsel may be heard. 

(S) RALPH P. DUNN 

Attorney for Plaintiff. 

I certify that on June 23,1942,1 sent a copy of the fore¬ 
going motion to counsel for defendant, by first class mail 
postpage prepaid, to the address indicated above. 

(S) RALPH P. DUNN 

Attorney for Plaintiff. 
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Motion to Quash Service of Summons and Affidavit Filed in 

Cause No. 398,979 

Filed June 5,1942 

Now comes the defendant, W. M. Warren, through his 
attorney, Thomas X. Dunn, appearing specially for the pur¬ 
pose of this motion, only, and moves this Court to quash 
the service of the alias summons served upon the said W. M. 
Warren on May 18,1942, for the reason that the said plain¬ 
tiff has not used reasonable diligence in the prosecution of 
this action and in the service of process upon the defendant 
as appears in the affidavit of the said W. M. Warren at¬ 
tached hereto and made part hereof. 

56 (s) THOMAS X. DUNN, 

Attorney for Defendant. 

Copy served on attorney for 
Plaintiff June 4, 1942 

(s) THOS. X. DUNN 

Affidavit in Support of Motion to Quash Service of 

Summons 

District of Columbia, ss: 

W. M. Warren, being first duly sworn according to law 
upon oath deposes and says that he is the defendant named 
in the above entitled cause and that since June 1940 he has 
been residing continually at 222-34th Street, N. E. That 
since 1925 defendant has been employed by the Atlantic and 
Pacific Tea Company and his employment at that company 
has been set out in the City Directory from year to year. 

That the plaintiff filed its suit in this Court against the 
defendant on April 2, 1941, setting out an address for ser¬ 
vice, to wit, 1949-4th Street, N. E., where defendant had not 
resided for the past 8 years. That the said W. M. Warren 
has been listed in the Washington Telephone Directory at 
his present address since he took up residence there in June 
1940. That the original writ in this case filed April 2,1941, 
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was returned “not to be found” on April 17, 1941. That 
an alias summons was issued in this case on May 8, 1942, 
and was served on May 18, 1942 at defendant’s present ad¬ 
dress of employment which is 2617 Pennsylvania Avenue, 
S. E., where he has been employed as a manager, and that 
he has been listed in the City Directory as manager and 
employee in the Atlantic & Pacific Tea Company since his 
employment in that Company. That when the original writ 
was issued defendant could have been easily served either at 
his home or at his above place of employment if reasonable 
diligence had been employed by plaintiff. Your defendant, 
therefore, prays that the writ of summons be quashed for 
failure of said plaintiff to prosecute said action with reason¬ 
able diligence. 

(s) W. M. WARREN 


Subscribed and sworn to before me this 4th day of June, 
1942. 


(s) CATHERINE J. KENNY 
(Notary Seal) Notary Public. 


57 Motion to Vacate and Set Aside Order Quash¬ 
ing Service of Summons in Cause 398979 


Filed June 24,1942 

Now’ comes the plaintiff and moves the court to set aside 
and vacate its order granting defendant’s motion to quash 
service of summons, on the grounds that the records of this 
court show that defendant requested and received a contin¬ 
uance in this cause from June 3, 1942, to June 10, 1942, 
which constituted a general appearance herein. 

(s) RALPH P. DUNN, 

Attorney for Plaintiff. 
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To: Thomas X. Dunn, 

Tower Building, 

Washington, D. C. 

Take notice that I have set the foregoing motion for hear¬ 
ing on Friday, June 26, 1942, at 10:00 A. M., or as soon as 
counsel may be heard. 

(s) RALPH P. DUNN, 

Attorney for Plaintiff . 

I certify that on June 23, 1942,1 sent a copy of the fore¬ 
going motion to counsel for defendant by first class mail, 
postage prepaid to the address above indicated. 

(s) RALPH P. DUNN, 

Attorney for Plaintiff. 


Judgment of the Court Granting Defendant's Motions in 

Each Cause . 


397452 

Defendant's motion to dismiss granted. 

Mins. 135, P. 241 
Judge Scott 

June 17,1942. 

Plaintiff notes an intention to appeal. 

398095 

Defendant’s motion to quash service of 
summons granted. 

Mins. 135, P. 241 
Judge Scott 

June 17,1942 


399622 

Defendant’s motion to quash service of 
summons herein, granted. 

Mins. 135, P. 242 
Judge Scott 

June 17,1942 
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59 398979 Defendant’s motion to quash service of 

- process herein and dismiss granted. 

Mins. 135, P. 241 
Judge Scott 
June 17,1942 

• ••••••••* 

Judgment of the Court Overruling Plaintiff’s motions to 
Vacate and Set Aside Orders Granting Defendants’ 
Motions in Causes Nos. 398095, 398079 and 399622 


398095 Plaintiff’s motion to set aside and vacate 

- defendant’s motion to quash service of 

Mins. 135, P. 244 summons overruled. Plaintiff notes in- 
Judge Scott tention to appeal in open Court. 

June 24,1942. 


398979 


Mins. 135, P. 243 
Judge Scott 
June 24, 1942 


Plaintiff’s motion to vacate and set aside 
order granting defendant’s motion to 
quash service of summons overruled. 
Plaintiff notes an intention to appeal in 
open court. 


399622 


Mins. 135, P. 243 
Judge Scott 
June 24, 1942 


Plaintiff’s motion to vacate and set aside 
order granting defendant’s motion to 
quash service of summons overruled. 
Plaintiff notes an intention to appeal in 
open court. 
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60 In the Municipal Court of the 

District of Columbia 

Northwest Corner 4th and E Streets N.W. 

At Law No. 397452. 

Matthew H. Taggart, Insurance Commissioner of the Com¬ 
monwealth of Pennsylvania as such liquidator of the 
Keystone Indemnity Exchange, Dissolved, Plaintiff, 

v. 

A. Barbra, Defendant. 

The President of the United States to the Defendant, 

A. Barbara—Greeting: 

You Are Hereby Summoned to appear in this Court on 
6th day of March, A.D. 1941, at 10 a.m., to answer the 
Plaintiff’s Suit, and show why he should not have judg¬ 
ment against you for the cause of action stated in his 
declaration—bill of particulars; and in case of your failure 
so to appear and answer, judgment will be given against 
you by default. 

Witness, The Honorable George C. Aukam, Presiding 
Judge of said Court, the.day of Feb. 19,1941. 

BLANCHE NEFF 
Cleric . 

RICHARD A. TRAMMELL 
Assistant Cleric . 

Report to presiding Judge, 

Room 212, 2nd floor 

.. Attorney. 

No. 397452 At Law Summons Matthew H. Taggart, 
etc. vs. A. Barbra 606-6th Street N. W., Issued Feb. 20, 
1941. Served copies of the declaration, affidavit, bill of par¬ 
ticulars and this summons, on the Defendant, NOT TO BE 
FOUND the 19 day of Mar. 1941 John B. Colpoys U. S. 
Marshal. By C. Dwyer Deputy. 
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61 In the Municipal Court of the 

District of Columbia 

Northwest Corner 4th and E Streets N.W. 

At Law No. 398095. 

Matthew H. Taggart, Insurance Commissioner of the Com¬ 
monwealth of Pennsylvania as such liquidator of the 
Keystone Indemnity Exchange, Dissolved, Plaintiff , 

v. 

Mrs. W. E. Davis, Defendant. 

The President of the United States to the Defendant, 
Mrs. W. E. Davis—Greeting: 

You Are Hereby Summoned to appear in this Court on 
24th day of March, A.D. 1941, at 10 a.m., to answer the 
Plaintiff’s Suit, and show why he should not have judg¬ 
ment against you for the cause of action stated in his 
declaration—bill of particulars; and in case of your failure 
so to appear and answer, judgment will be given against 
you by default. 

Witness, The Honorable George C. Aukam, Presiding 
Judge of said Court, the.day of Mar. 8, 1941. 

(S) BLANCHE NEFF 
Clerk. 


Assistant Clerk . 

Report to presiding Judge, 

Room 212, 2nd floor 

.. Attorney. 

No. 398095 At Law Summons Matthew H. Taggart, Etc. 
vs. Mrs. W. E. Davis 3717-30th Street N. E. Issued March 
10,1941. Served copies of the declaration, affidavit, bill of 
particulars and this summons, on the Defendant, NOT TO 
BE FOUND the 4 day of May, 1941 John B. Colpoys 
U. S. Marshal. By T. L. Doyle Deputy. 
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62 In the Municipal Court of the 

District of Columbia 

Northwest Corner 4th and E Streets N.W. 

At Law No. 399622. 

Matthew H. Taggart, Insurance Commissioner of the Com¬ 
monwealth of Pennsylvania as such liquidator of the 
Keystone Indemnity Exchange, Dissolved, Plaintiff f 

v. 

George W. Gustin, Defendant. 

The President of the United States to the Defendant, 
George W. Gustin—Greeting: 

You Are Hereby Summoned to appear in this Court on 
12th day of May, A.D. 1941, at 10 ajm., to answer the 
Plaintiff’s Suit, and show why he should not have judg¬ 
ment against you for the cause of action stated in his 
declaration—bill of particulars; and in case of your failure 
so to appear and answer, judgment will be given against 
you by default. 

Witness, The Honorable George C. Aukam, Presiding 
Judge of said Court, the.day of Apr 21,1941. 

BLANCHE NEFF 
Cleric. 


Assistant Clerk. 

Report to presiding Judge, 

Room 212, 2nd floor 

.. Attorney. 

No. 399622 At Law Summons Matthew H. Taggart, 
etc. vs. George W. Gustin Issued April 23, 1941. Served 
copies of the declaration, affidavit, bill of particulars and 
this summons, on the Defendant, NOT TO BE FOUND the 
21 day of May, 1942 John B. Colpoys U. S. Marshall. By 
C. Dwyer Deputy. 
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63 In the Municipal Court of the 

District of Columbia 

Northwest Corner 4th and E Streets N.W. 

At Law No. 398979. 

Matthew H. Taggart, Insurance Commissioner of the Com¬ 
monwealth of Pennsylvania as such liquidator of the 
Keystone Indemnity Exchange, Dissolved, Plaintiff, 

v. 

W. M. Warren, Defendant. 

The President of the United States to the Defendant, 
.—Greeting: 

You Are Hereby Summoned to appear in this Court on 
17th day of April, A.D. 1941, at 10 a.m., to answer the 
Plaintiff’s Suit, and show why he should not have judg¬ 
ment against you for the cause of action stated in his 
declaration—bill of particulars; and in case of your failure 
so to appear and answer, judgment will be given against 
you by default. 

Witness, The Honorable George C. Aukam, Presiding 
Judge of said Court, the day of April 2,1941. 

BLANCHE NEFF 
Clerk. 


Assistant Clerk. 

Report to presiding Judge, 

Room 212, 2nd floor 

.. Attorney. 

No. 398979 At Law Summons Matthew H. Taggart, 
etc. vs. W. M. Warren 1949-4th Street N. E., Issued 
April 3, 1941. Served copies of the declaration, affidavit, 
bill of particulars and this summons, on the Defendant, 
NOT TO BE FOUND the 2 day of May, 1942 John B. 
Colpoys U. S. Marshal. By C. Dwyer Deputy. 

• ••••••••• 
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121 Points on Appeal 

Filed June 26,1942 

Nos. 397-452, 398-095, 399-622, 398-879 and 398-503 

1. The lower court erred in refusing to permit the plain¬ 
tiff to prove that he was diligent in the prosecution of these 
suits'. 

2. The lower court erred in refusing to hold that where a 
defendant has secured a continuance he could not thereafter 
file a special appearance, as the securing of the continuance 
amounted to a general appearance. 

(S) RALPH P. DUNN, 

Attorney for Plaintiff, 
Woodward Building, 
Washington, D. C. 

Service of a copy of the foregoing acknowledged this 26th 
day of June 1942. 

(Signed) MARK P. FRIEDLANDER, 
Attorney for A. Barbra. 

THOMAS X. DUNN, 

Attorney for Mrs. W. E. Davis, 

George W. Gustin and W. M. 

Warren, 26th day of June 1942. 

IRVIN GOLDSTEIN, 

Attorney for Joseph R. Pumphrey. 
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122 In the Municipal Court of the 

District of Columbia 

Endorsed: Filed Jul 15 12:42 p.m. ’42 Municipal Court 
District of Columbia 

Matthew H. Taggart, Insurance Commissioner of the Com¬ 
monwealth of Pennsylvania, as such, Liquidator of the 
Keystone Indemnity Exchange, Dissolved, Otis Build¬ 
ing, Philadelphia, Pennsylvania, Plaintiff, 

v. 

No. 397-452 

Anthony Barbra, 606 6th Street, N. W. 

No. 398-095 

Mrs. W. E. Davis, c/o Southern Railway System, 15th and 

K. Streets, N. W. 

No. 399-622 

George W. Gustin, 1457 Park Road, N. W. 

No. 398-979 

W. M. Warren, 222 34th Street, N. E., 

No. 398-503 

Joseph R. Pumphrey, 5925 3rd Street, N. W., Defenda/nts. 

BiU of Exceptions 

Be it remembered that this cause came on for hearing 
on June 17, 1942, before Judge Armond Scott, of the Mu¬ 
nicipal Court. The plaintiff was represented by Ralph P. 
Dunn; the defendant Anthony Barbra was represented by 
Mark P. Friedlander and LeRoy A. Brill; the defendants 
Mrs. W. E. Davis, George W. Gustin and W. M. Warren, by 
Thomas X. Dunn; and the defendant Joseph R. Pumphrey, 
by Irvin Goldstein. 
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By consent of counsel and by order of the court, the mo¬ 
tions filed in the above causes were consolidated for hear¬ 
ing. 

The defendant Anthony Barbra filled a special Appear¬ 
ance and Motion to Dismiss for the reason that a discon¬ 
tinuance of said cause occurred by action of the plaintiff. 
LeRoy A. Brill, counsel for the defendant Anthony Barbra 
stated to the court that original summons was issued on 
February 19, 1941, returnable March 6, 1941, that an alias 
summons was issued and served on the defendant on May 
13, 1942. 

123 Thomas X. Dunn, counsel for the defendant W. M. 

Warren stated to the court that the original suit was 
filed April 2, 1941, and contained an address at which the 
defendant had not resided for the past 8 years; the original 
summons was issued on April 2,1941, and was returned not 
to be found on April 17,1941; and an alias summons was is¬ 
sued on May 8, 1942, and was served on May 18, 1942. 

Thomas X. Dunn, counsel for Mrs. W. E. Davis stated 
that suit was filed against this defendant on March 8,1941, 
setting out an address for service as 3717 30th Street, N. E., 
and that defendant had not resided at that address since 
1933; that service was returned not to be found on March 
24,1941, that on May 4, 1942, an alias summons was issued 
by the plaintiff stating the place of employment of defen¬ 
dant and that she was served. 

Mrs. W. E. Davis was called as a witness by the plain¬ 
tiff and testified that she is the defendant named in the 
suit, that in 1933, she moved to Alexandria, Virginia, and 
has not been a resident of the District of Columbia since 
that time, but that she works for the Southern Railway in 
the District of Columbia; that she advised counsel for plain¬ 
tiff after she was served with process that her husband 
would get in touch with him concerning the suit; that she 
has in no way been a resident of the District of Columbia 
since this suit was filed on March 8,1941. 
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W. E. Davis, husband of Mrs. W. E. Davis, was called as 
a witness by the plaintiff and testified: 

• •••#•••#• 

By Mr. Ralph P. Dunn: 

Q. “Now, did you make arrangements to have this case 
continued, or rather sent back to the files when it came up, 
the return day was May 20, 1942? A. The first day it was 
supposed to come up, I do not know what you call it, but I 
had Mr. Shivers ask Mr. McCart to have it continued until 
we made up our minds what we were going to do.” 

• #*••••••• 

By Mr. Ralph P. Dunn: 

124 “Q. Mr. Davis, did you have any discussions with 

me with respect to the amount of this claim? A. Yes, 
sir; as a result of your making, asking me if I decided to 
pay, how much I could pay a month, you gave me a week to 
ask you again, but you were going to Kentucky to take a 
deposition and were afraid you would not be there at that 
time, so I decided if I would go ahead and pay it, you would 
make up this agreement and send it to me by mail that even¬ 
ing which I did receive the next morning. 

Q. And this agreement you speak of which you have not 
executed, but which was sent to you pursuant to that con¬ 
versation? A. That is the one you sent to me, yes.” 

On cross examination by Mr. Thomas X. Dunn, counsel 
for Mrs. W. E. Davis the witness testified: 

“Q. Mr. Davis, did you retain Mr. McCart to represent 
you in this action? A. No. 

Q. Did you ask him to enter an appearance for you? A. 
Mr. Shivers, a friend of mine, asked Mr. McCart to enter 
an appearance for me.” 

• #*•••••*• 

“Q. Let me see if I understand you—was the question in 
yoar mind whether you wanted to defend this case or 
whether you wanted to pay Mr. Dunn (Ralph P.) certain 
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monies in settlement of the whole litigation? A. That is 
true; yes, sir. 

Q. And the case went back to the files until you made up 
your mind; is that correct? A. Yes, sir; and at Mr. Dunn’s 
(Ralph P.) permission. 

Thomas X. Dunn, counsel for the defendant George W. 
Gustin, stated to the court that suit was filed against this 
defendant on April 21,1941, setting out an address 3427 13th 
St., N. W., Apartment 2. The defendant had moved from 
that address in 1934, to 1457 Park Road, N. W., where he 
lives with a sister; that an alias summons was served on 
the defendant on May 18, 1942. 

125 Mr. Irving Goldstein, counsel for the defendant 
Joseph R. Puinphrey, stated to the court that the 
original summons was issued to this defendant at 829 3rd 
Street, N. W., which is the correct address of the defendant 
and that the alias -was issued to the same address and the 
defendant was served. It was stipulated by and between 
Mr. Goldstein and Mr. Ralph P. Dunn that the defendant 
was listed in the City Directory during the period this suit 
has been pending. 

Plaintiff produced Mr. A. G. Costello, Special Deputy In¬ 
surance Commissioner of the Commonwealth of Pennsyl¬ 
vania, in charge of liquidations. Witness was asked how 
many assessment cases are involved in the liquidation of 
Keystone Indemnity Exchange, to which question objection 
was made and sustained and an exception was noted and 
counsel for plaintiff stated he proffered to prove by this 
witness that more than Thirty Thousand assessment cases 
were involved. Witness testified that the assessment decree 
was entered by the Court of Common Pleas of Dauphin 
County, Pennsylvania, on September 12, 1938, that this de¬ 
cree was appealed to the Supreme Court of Pennsylvania 
which court affirmed the decision of the lower court and 
that thereafter a subsequent appeal was allowed by the 
Supreme Court of Pennsylvania and final action was taken 
on March 25, 1940; that approximately Seven Thousand 
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Five Hundred suits had to be filed from March 25, 1940 to 
September 12, 1941, to avoid the statute of limitations. 
Thereupon counsel for the plaintiff asked the witness what 
steps were taken by him as representing the Insurance 
Commissioner of Pennsylvania to find defendants on whom 
service could not be secured, to which objection was made 
by counsel for defendants and sustained by the court and 
an exception was granted to plaintiff. Whereupon counsel 
for plaintiff made proffer as follows: 

“Now, I offer to prove by the testimony of this witness 
that prompt and immediate steps were taken to secure credit 
reports, it having been found after experience that tele¬ 
phone directories and addresses in the city directory were 
not reliable, as this plaintiff had no way of personally know¬ 
ing the large number of defendants, and in a number of in¬ 
stances, writs were issued where the names corresponded 
exactly, even the initials corresponded and we found 
126 we got the wrong defendant—that is what I would 
prove/ * 

• ••••••••• 

“• * * I want to include in the rest of that proffer, that 
diligent steps were taken to procure these reports properly 
identifying the defendants tracing them from the addres¬ 
ses.” 

• • • • * , • • • « • 

“* * • Tracing them from the addresses they gave in their 
application for policies and tracing them from places of em¬ 
ployment they stated in their policies.” 

The witness was then asked what steps were taken to 
bring suits in the District of Columbia, to which counsel 
for defendants objected and were sustained by the court, 
and an exception was noted for plaintiff. Thereupon coun¬ 
sel for plaintiff made proffer to prove by this witness and 
by official records of the court, that a test case was filed in 
the District of Columbia, in this court in August 1940; that 
the suit came on for trial in October 1940, that a decision 
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was rendered therein by this court in January 1941, that a 
Petition for Writ of Error was filed in the United States 
Court of Appeals for the District of Columbia forthwith 
and said Petition was denied on June 16, 1941, said case 
being the case of Taggart v. Fischer (Court of Appeals No. 
Original 3391). 

Thereupon Chauncey M. Legg, was called as a witness 
for the plaintiff and testified that he was Claims Manager 
of the Liquidation Division of the Insurance Department 
of Pennsylvania and executive assistant to Mr. Costello, 
and that he had charge of making collection of assessments 
in all states except Pennsylvania. Thereupon counsel for 
plaintiff asked the witness how many suits the plaintiff, 
Matthew H. Taggart, brought in the District of Columbia. 
Counsel for defendants objected and the court sustained 
the objection and allowed plaintiff an exception, whereupon 
counsel for plaintiff made proffer to prove by this witness 
that 703 suits had been filed in the District of Columbia, 
of which 406 were Class B. cases, and 289 suits were filed 
in the Small Claims Branch of this court, and 8 suits were 
filled in the United States District Court. Out of 406 
127 Class B cases, the marshal was able to get service on 
the original writ on 199; that thereafter immediate 
steps were taken to secure credit reports on defendants on 
whom service could not be secured, it having been found 
that the use of telephone directories and city directories 
was not reliable because of similarity of names and initials; 
that in view of the large number of cases involved here and 
in other states, it was not possible to secure credit reports 
for some time; that as fast as credit reports were secured 
alias summons were issued and out of 406 Class B. Cases, 
all except 26 cases have been disposed of by service, trial, 
finding defendants dead or removed from the jurisdiction or 
otherwise disposed of; that while such steps were taken to 
locate defendants in 406 Class B. cases, similar steps were 
taken to locate defendants in the Small Claims Court on 
whom service could not be secured. 
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The witness further testified that credit reports were se¬ 
cured on the five defendants involved herein; that as soon 
as said reports were received, an alias summons was issued 
in each case and each defendant served. Witness was asked 
why telephone and city directories were not used to locate 
these defendants and objection was made by counsel for 
defendants and sustained by the court, whereupon counsel 
for the plaintiff stated: 

“I make proffer then to show that attempts as shown by 
experience to locate these defendants through the telephone 
and city directories proved futile and dangerous, and that 
in order to be sure that each defendant was the proper de¬ 
fendant brought before this court, it was necessary to have 
an investigating agency trace the defendants from the ad¬ 
dresses given in his application for the insurance policy, 
and also trace him from his place of employment as stated 
in the application. The witness was then asked whether 
any cases were pending in the United States Court of Ap¬ 
peals, to which objection was made by counsel for defen¬ 
dants and sustained by the court, whereupon counsel for 
plaintiff made the following proffer: 

• * • 

“Well, I make proffer to show that this plaintiff was 
placed between Scylla and Charybdis, in that he wanted to 
be fair with all the defendants and try to have the 
128 law settled; he found himself faced with the problem 
of waiting from sometime in August, at least October, 
to June 16, 1941, to get a decision from the Court of Ap¬ 
peals, and in the meantime the Statute of Limitations was 
running and all the cases had to be filed in this district 
before September 12, 1941. 

I offer to show by this witness that almost immediately 
upon the conclusion, I mean, upon rendering of a decision 
by the Court of Appeals in the Fischer case, No. 392-752, 
another group of defendants, about 350 of them, got to¬ 
gether and asked Judge Cayton of this court, to try another 
group of test cases, that they were not satisfied with the 
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decision in the Fischer case; that that group of cases was 
tried on December 5, 1941, that Judge Cay ton rendered a 
decision thereon, a written decision in February 1942; that 
thereafter petitions were filed in the Court of Appeals seek¬ 
ing for allowance of an appeal, the names of which cases 
are identified as the cases of Stuhmann, Carlton, Hidnert 
and Armiger; that those cases have been pending in the 
Court of Appeals since Judge Cayton rendered his decision, 
and the Court of Appeals has not acted thereupon up to 
this time; that shortly after December 5, 1941, Samuel 
Lewis took a case or filed a petition, rather for allowance 
of an appeal from a decision of Judge Cayton rendered 
some time in December, 1941, or January 1942. 

That Mr. Lewis took that case to the Court of Appeals on 
petition for allowance of an appeal, that the appeal was 
denied by the Court of Appeals, but I do not have the exact 
date.” 

Thereupon the court heard argument of counsel. 

• • • 


“The Court: I will have to grant these motions to dis¬ 
miss on the grounds stated and note an exception of course. 

Mr. Ralph Dunn: If your Honor please, exception 
129 then is noted to Your Honor’s ruling granting the 
motions. 

The Court: Yes, sir.” 


July 15th, 1942 
ARMOND W. SCOTT 


Judge of Municipal Court . 

RALPH P. DUNN, 

Attorney for Plaintiff , 

1118 Woodward Building, 

Washington, D. C. 


30 

Service of a copy of the foregoing acknowledged this 
26th day of June, 1942. 

WM. W. BRENT, 

Counsel for Anthony Barbra, 

THOMAS X. DUNN, 

Counsel for defendants, 

MRS. W. E. DAVIS, 

GEORGE W. GUSTIN, 

W. M. WARREN, 

IRVIN GOLDSTEIN, 

Counsel for Joseph R. Pumphrey. 

130 Designation of Record 

Filed June 27, 1942 

The Clerk of the Court will please prepare and include 
the following in the record for filing in the Court of Ap¬ 
peals : 

1. Bill of Particulars and Affidavit of Merit in each cause. 

2. Copy of docket entries in each cause. 

3. Special Appearance and Motion to Dismiss and Affi¬ 
davit in cause No. 397-452. 

4. Motion to Quash Service of Summons and Affidavit 
filed in Cause No. 398-095. 

5. Motion to Set Aside and Vacate Order Quashing Ser¬ 
vice of Summons in Cause No. 398-095. 

6. Motion to Quash Service of Summons and Affidavit 
filed in Cause No. 399-622. 

7. Motion to Vacate and Set Aside Order Quashing Ser¬ 
vice of Summons in Cause No. 399-622. 

8. Motion to Quash Service of Summons and Affidavit 
filed in Cause No. 398-979. 

9. Motion to Vacate and Set Aside order Quashing Ser¬ 
vice of Summons in Cause No. 398-979. 

10. Motion to Quash Service and for Discontinuance and 
Affidavit filed in Cause No. 398-503. 

11. Judgment of the Court granting defendant’s Motions 
in each cause. 
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12. Judgment of the Court Overruling plaintiff’s Motions 
to vacate and Set Aside Orders granting defendants’ Mo¬ 
tions in Causes Nos. 398-095, 398-979, 399-622. 

13. Copy of Original Summons and the Marshal’s Return 
in each of the above causes. 

14. Reporter’s transcript of Testimony at Hearing. 

15. Statement of points on Appeal. 

17. Bill of Exceptions. 

18. This Designation. 

(S) RALPH P. DUNN, 

1118 Woodward Building, 
Attorney for Plaintiff. 

131 I certify that on June 27th, 1942, I mailed a copy 
of the foregoing Designation of Record to Mark 

Friedlander, Esq., counsel for A. Barbra, to Hill Building; 
to Thomas X. Dunn, Esq., counsel for Mrs. W. E. Davis, 
George W. Gustin, and W. M. Warren, to Tower Building; 
and to Irvin Goldstein, Esq., counsel for Joseph R. Pum- 
phrey, to National Press Building, all of Washington, D. C., 
by first class mail postage prepaid. 

(S) RALPH P. DUNN, 

Attorney for Plaintiff. 

132 Municipal Court for the District of Columbia 

United States of America, 

District of Columbia, ss; 

I, Blanche Neff, Chief Deputy Clerk of the Municipal 
Court for the District of Columbia, hereby certify the fore¬ 
going pages, numbered from 1 to 131, both inclusive, to be 
a true and correct transcript of the record, according to 
direction of counsel herein filed, copy of which is made part 
of this transcript, in Causes At Law, Nos. 397452, 398095, 
399622, 398979 and 398503, wherein Matthew H. Taggart, 
Insurance Commissioner of the Commonwealth of Pennsyl¬ 
vania, as such, Liquidator of the Keystone Indemnity Ex- 


32 


change, Dissolved, Otis Building, Philadelphia, Penna. is 
plaintiff, and A. Barbra, Mrs. W. E. Davis, George W. Gus- 
tin, W. M. Warren and Joseph R. Pumphrey respectively 
are the defendants, as the same that remains upon the files 
and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court at the City of Washington, 
in said District, this 17th day of July, 1942. 

BLANCHE NEFF 

(Seal) Chief Deputy Cleric 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


NO. 8297. 

GREGG L. NEEL, INSURANCE COMMISSIONER OF THE COMMON¬ 
WEALTH OF PENNSYLVANIA, AS SUCH, LIQUIDATOR OF THE 
KEYSTONE INDEMNITY EXCHANGE, DISSOLVED, APPELLANT, 


MRS. W. EL DAVIS. 


NO. 8298. 

GREGG L. NEEL, INSURANCE COMMISSIONER OF THE COMMON¬ 
WEALTH OF PENNSYLVANIA. AS SUCH, LIQUIDATOR OF THE 
KEYSTONE INDEMNITY EXCHANGE, DISSOLVED, APPELLANT, 

v. 

GEORGE W. GUSTIN. 


NO. 8299. 

GREGG L. NEEL, INSURANCE COMMISSIONER OF THE COMMON¬ 
WEALTH OF PENNSYLVANIA, AS SUCH, LIQUIDATOR OF THE 
KEYSTONE INDEMNITY EXCHANGE, DISSOLVED, APPELLANT, 


W. M. WARREN. 


APPEAL FROM THE MUNICIPAL COURT FOR THE DISTRICT OF 

COLUMBIA. 


COUNTER STATEMENT OF CASE. 

Davis Case No. 8297. 

The statement in appellants’ brief is correct except for 
the following: Nothing appears on the face of the record 
showing that Mr. McCart, or any other member of the bar, 
entered a general appearance on behalf of this appellee. 
The case, on May 20, 1942, went bach to the files but no 
appearance is made other than that of special appearance 


i 


2 


by present counsel. (R. Appellants’ App. 3) (R. Appel¬ 

lees’ App. 1) After a special appearance had been 
noted the case was set down for argument on the motion to 
quash for June 10, 1942, at which time it was continued to 
June 17, 1942, by the appellant. The record (Appellants’ 
App. 3) does not show that appellee, Davis, ever secured a 
continuance. 

Gustin Case No. 8298. 

The statement in appellant’s brief is correct except for 
the following: On June 3, 1942, defendant appeared spe¬ 
cially for the purpose of making a motion to quash (R. Ap¬ 
pellant’s App. 5) (R. Appellees’ App. 1.) and after the 
special appearance the case was continued by defendant 
for hearing on the motion to quash to June 10, 1942 (R. 
Appellant’s App. 5). Thereafter, the case was continued 
for the hearing of the above motion to June 17 at the re¬ 
quest of plaintiff (Appellant’s App. 5). 

Warren Case No. 8299. 

The statement in appellant’s brief is correct except for 
the following: On June 3, 1942, the defendant appeared 
specially for the purpose of filing a motion to quash (R. 
Appellant’s App. 4) (R. Appellees App. 1.) and thereafter 
the case was continued to June 10 by defendant for the 
purpose of hearing on that motion (Appellant’s App. 4). 
The plaintiff thereafter continued the case for hearing on 
the above motion to June 17,1942 (R. Appellant’s App. 4). 

SUMMARY OF ARGUMENT. 

I. 

v The^lawer court was correct in sustaining objection of 
pUm* ti t’s counsel to testimony which was offered for the 
purpose of excusing the non-diligence of plaintiff in serving 
the writ of summons on the various defendants when liti¬ 
gation other than the cases at bar, was offered as the excuse 
for delay. 
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n. 

In the Davis, Gustin and Warren cases a continuance of 
the actions did not operate as a discontinuance inasmuch 
as the various defendants had appeared specially prior to 
continuances and no contrary intent showing a general ap¬ 
pearance in any of these cases appears on the record. 

ARGUMENT. 

I. 

A Showing of Extraneous Circumstances Outside the Scope 
of Issues in Cases in Question Did Not Excuse Plaintiffs 
Non-Diligence. 

The plaintiff proffered to show that because of the hun¬ 
dreds of cases which plaintiff had to file and the difficulty 
involved in locating the various debtors that these facts 
excused the delay and non-diligence in the cases at bar. 
This was improper and was rightfully excluded by the lower 
court. Each case was heard on its own merits and the court 
admitted all evidence that was pertinent in the cases at bar 
showing that the plaintiff was diligent. 

The plaintiff endeavored to show that some 7500 actions 
had to be filed during the period from March 25, 1940, to 
September 12, 1941, and this had to be done in order to 
avoid the plea of the limitation’s statute. The plaintiff in 
order to avoid a separate hearing or trial in each case could 
have consolidated all cases and a decision in one would have 
been binding in all. Plaintiff did not do this, however, but 
was content to try a few of the cases and allow the cases at 
bar to remain in the files at court without endeavoring to 
secure service of process. 

In all these cases at bar, service of process was made on 
defendants sometime after the statute of limitations had 
barred the claims. But in this jurisdiction, after a case 
has once been filed within the statute, a plea of the statute 
cannot be made and this applies, regardless of how long the 
case may remain in the files at court. The only method, 
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therefore, of raising the statute of limitations is by ques¬ 
tioning the unreasonable delay of plaintiff in bringing de¬ 
fendants before the court and this was done by moving 
to quash the summons. 

It can be seen, therefore, that this right to move to quash 
for unreasonable delay is not a “rule of procedure” as 
plaintiff points out in his brief, but is a rule of law that goes 
to the very roots of the substance of the case since it is but 
a substitute for a plea of the statute of limitations. In the 
case of Hopp v. Pickford, 30 App. D. C. 81, the court points 
out that 

“In some jurisdictions the rule in such case is, not to 
vacate the writ and discontinue the action, but to treat 
it as the commencement of the action in fact, so as to 
open up the plaintiff’s demand to the plea of limitations 
to the date when diligence was begun, instead of con¬ 
fining it to the date of filing the declaration. As shown 
in Parsons v. Hill the other rule of practice has been 
recognized as prevailing here. The only practical dif¬ 
ference between the different rules is that under the 
former the expense and delay of beginning the action 
anew is avoided.” 

It is unquestionably true that the question of due dili¬ 
gence is a “question of fact to be shown to the court by 
proper proof.” Parson v. mil, 15 App. D. C. 532. But the 
question is to be determined from the peculiar facts, if 
any, surrounding the case at bar. A few proper excuses 
to a motion to vacate would be, for example, absence from 
the jurisdiction, avoidance of service, etc., but never should 
the court consider evidence to the effect that plaintiff should 
be excused of diligent prosecution by reason of other ob¬ 
stacles that confronted him entirely without the scope of the 
case being heard. Here, all the defendants, as the record 
clearly shows, were easily available to process. They did 
not avoid, nor were they absent from the jurisdiction. The 
affidavit of Sadie Davis states that the agents of the plain¬ 
tiff knew of her employment at the Southern Railway Com¬ 
pany and had come there many times for the purpose of 
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selling her insurance (R. Appellant’s App. 8), and this 
stands undisputed. The first place a reasonable man would 
investigate the whereabouts of a person would be in the tele¬ 
phone directory or the city directory. Had the plaintiff 
examined either of these two publications, he would have 
found the residence of defendant Davis and the place of her 
employment. 

Defendants Gustin and Warren w’ere living at their pres¬ 
ent address for several years, and were listed in the city 
directory (R. Appellant’s App. 11-13). Had plaintiff ex¬ 
amined the directory he could have easily established this 
fact. Instead, the plaintiff saw fit to secure “credit re¬ 
ports” on defendants against whom service had not been 
secured (R. Appellant’s App. 27). If the whereabouts of 
the defendants were readily available by examination of 
the city and telephone directories, then the obvious inten¬ 
tion of securing credit reports on the defendants was not 
to determine their residence, but to investigate their finan¬ 
cial ability to respond to a judgment. 

The lower court found, and rightfully so, that the delay 
in serving summons of process was unduly delayed by plain¬ 
tiff. For this court to hold otherwise would be an abuse 
of that discretion which the lower court is entitled to use 
on a motion of this type. 

n. 

No General Appearance Was Made in Any Case. 

In all of the cases at bar a special appearance had been 
entered prior to any continuances either of the plaintiff or 
defendant. Davis case (R. Appellant’s App. 3); (R. Ap¬ 
pellees’ App. 1) Gustin case (Appellant’s App. 5); (Appel¬ 
lees’ App. 1) Warren ca.se (Appellant’s App. 4) (Appellees’ 
App. 1) all set down for hearing. Although the mo¬ 
tions to vacate the writs were made after a continuance, 
nevertheless a special appearance had been duly noted prior 
to any continuances. 
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In the Davis case, the question is raised by appellant, that 
since an attorney went to court on the return day and since 
the case went back to the “files” that that constituted a 
general appearance. But neither the evidence nor record 
shows that counsel appeared generally for defendant. Coun¬ 
sel for plaintiff called defendant and “she advised him 
that her husband would get in touch with him concerning 
the suit” (R. Appellant’s App. 23). The husband for de¬ 
fendant testified that he “did not retain Mr. McCart as 
counsel” (Appellant’s App. 24). However, whether Mr. 
McCart actually appeared personally in court or not, the 
fact remains that no appearance is shown on the record, and 
it is elementary that the Court had no right to so find on 
mere speculation. Furthermore in the Davis case, no con¬ 
tinuance was ever requested by defendant (R. Appellant’s 
App. 3). 

In the Gustin and Warren cases the record is clear that 
continuance "was had after a special appearance and only 
for the purpose of the motion to quash the writ of summons. 

In all of the cases, the record is clear that the actual 
and implied intent of the defendants was to move to vacate 
the original summons on the ground that plaintiff had not 
been diligent in issuing process. Nothing was done in the 
lower court by these defendants that would lead that court 
to believe that the defendants w T ere appearing to defend the 
cases on their merits. An entirely contrary intent appears 
on the face of the record. (Appellee’s App. 1) and where 
such is the fact, the court, according to the cases, holds the 
appearance to be special. 

Dahlgren v. Pierce., 263 Fed. 841. 

Salmon Falls Mfg. Co. v. Midland Tire & Rubber Co., 
285 Fed. 214. 

Ewin v. Quintinilla, 99 Fed. (2d) 935. 

Certiorari denied, 59 S. Ct. 485; 306 U. S. 635, 83 
L. Ed. 1037. 

All these cases follow the rule as laid down in Grable v. 
Killits, 282 Fed. 185: 
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“The question of general appearance is one of in¬ 
tent, actual or implied, and where the whole purpose of 
defendant’s application to the court is to set aside an 
order because it has been made without personal juris¬ 
diction over him, the conduct which will make the appli¬ 
cation unavailing and destroy its basis must be clear 
and unequivocal.” 

So that the burden of showing that the defendants ap¬ 
peared generally must be born by plaintiff and this appel¬ 
lant has not done. 

This rule as shown above has been applied because the 
courts are loathe to take away and destroy a defense that 
a party to the action may have. Moreover the courts have 
made great progress in the last few years in discarding 
old forms of procedure which deal in intricate legal tech¬ 
nicalities and have adopted a more logical, liberal and fairer 
procedure and this applies to defenses that ordinarily could 
only be raised by special appearance. For instance, under 
the Rules of Federal Procedure (Rule 12, Sec. b) the fol¬ 
lowing motions may be made either in a responsive plead¬ 
ing or by motion. 

“(1) lack of jurisdiction over the subject matter, 
(2) lack of jurisdiction over the person, (3) improper 
venue, (4) insufficiency of process, (5) insufficiency of 
service of process, (6) failure to state a claim upon 
which relief can be granted.” 

In this regard, it may be well to call attention to 56 Stat. 
at Large, Chap. 207, p. 283 which is an act approved by the 
Congress April 1, 1942, to consolidate the Municipal and 
Police Courts, and the court was operating under this Act 
at the time these various motions were heard. 

“Sec. 5 (b) The Municipal Court for the District of 
Columbia shall have the power and is hereby directed 
to prescribe, by rules, the forms of process, writs, 
pleadings and motions, and practice and procedure in 
such court, to provide for the efficient administration 
of justice, and the same shall conform as nearly as may 
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be practicable to the forms, practice, and procedure 
now obtaining under the Federal Rules of Civil Pro¬ 
cedure 

But, regardless of the liberal procedure now effective in 
the Courts the lower court would not have been justified in 
holding on the evidence and record that a general appear¬ 
ance was made when the record distinctly showed that a 
special appearance was made. 

Respectfully submitted, 

THOMAS X. DUNN, 

Attorney for Appellees, 

Tower Bldg., 

Washington, D. C. 
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APPENDIX. 

In the Municipal Court for the District of Columbia 

Filed June 3,1942 

No. 398-095 

Taggart, etc. v. Mrs. W. E. Davis 

The Clerk of the Court will please enter my appearance 
for the purpose of moving to quash service of process and 
for this purpose only. 

THOMAS X. DUNN 
Attorney for Defendant 
Tower Bldg. 

In the Municipal Court for the District of Columbia 

Filed June 3, 1942 
No. 398-979 

Taggart, etc. v. W. M. Warren 

The Clerk of the Court will please enter my appearance 
for the purpose of moving to quash service of process and 
for this purpose only. 

THOMAS X. DUNN 
Attorney for Defendant 
Tower Bldg. 

In the Municipal Court for the District of Columbia 

Filed June 3, 1942 
No. 399-622 

Taggart, etc. v. George W. Gustin 

The Clerk of the Court will please enter my appearance 
for the purpose of moving to quash service of process and 
for this purpose only. 

THOMAS X. DUNN 
Attorney for Defendant 
Tower Bldg. 


